Lesson 15 - Courts, Judges, and the Law

Section 1 - Introduction

On February 2, 1790, the U.S. Supreme Court met publicly for the first time.Of the six justices that President George Washington had appointed to the Court, however, only four had managed to reach New York City, the new nation’s temporary capital. The other two justices missed the Court’s first term entirely.
The courtroom was crowded with onlookers as the justices arrived. Most of the observers were more impressed with the “elegance” of the justices’ robes than with the judicial business at hand. In truth, there was no business. The Supreme Court’s docket, or list of cases, was empty and would remain so for the next three years. After dealing with a few housekeeping chores, the justices ended their first session on February 10.
The Constitution, which had been ratified only two years earlier, clearly established the Supreme Court as part of a federal judiciary. Article III, Section I begins, “The judicial Power of the United States, shall be vested in one supreme Court.” However, the framers of the Constitution were divided as to whether the new nation needed any inferior, or lower, courts. Some delegates to the Constitutional Convention argued that the state courts were more than able to deal with the nation’s legal business. Others worried that a new set of federal courts would be too expensive.
In the end, the delegates compromised. The Constitution does not require the creation of inferior courts. However, it does permit “such inferior Courts as the Congress may from time to time ordain and establish.”
Congress promptly moved to create these “inferior courts” by enacting the Judiciary Act of 1789. This law established a federal judicial system made up of district and circuit courts and specified the kinds of cases the courts could try. It laid out the qualifications and responsibilities of federal judges, district attorneys, and other judicial officials. It set the number of Supreme Court justices at six and established the principle that decisions of the Supreme Court are final and cannot be appealed.
With relatively minor changes, the federal judicial system created in 1789 is the same system we have today. The number and levels of courts has grown with the nation, and three more justices have been added to the Supreme Court to deal with its growing caseload. This chapter examines the federal judicial system and its relationship to state systems and to ordinary citizens seeking justice.
Section 2 - The Main Role of the Judicial Branch: Resolving Society's Conflicts
At the heart of every judicial proceeding is the law. And at the heart of every law is a potential conflict. Such conflicts may involve individuals, businesses, interest groups, or society at large. The judicial system’s job is to resolve those conflicts peacefully, in accordance with the law, and in a manner most parties to the conflict will see as just, or fair.
Two Kinds of Legal Conflicts: Criminal and Civil
The challenge of resolving conflicts in a just manner usually begins in trial courts, which focus on sorting through the facts of a case. Cases can be categorized by whether the dispute involves criminal or civil law.
Criminal law refers to legal measures passed by a legislative body to protect the welfare of society and to provide punishments for those who fail to comply. The government, acting on society’s behalf, always prosecutes criminal cases. People found guilty of violating criminal laws are punished through fines, prison sentences, probation, or similar penalties. To be convicted of a crime, a person must be found guilty beyond a reasonable doubt, usually by a jury. This does not mean it must be proved with absolute certainty but rather that there must be no reasonable explanation for what happened other than that the accused did it.
Civil law refers to legal measures that govern conflicts between private parties or, occasionally, between a private party and the government.Such conflicts can arise from various circumstances, including disputes over the ownership of property, injuries suffered in an accident, or questions about the terms of a contract. In most civil cases, one party sues another party for damages, or compensation of some sort.
The burden of proof in civil trials is lower than in criminal trials. The party bringing the lawsuit must only prove that there is a preponderance of evidence. This means that the party must prove that it is more likely than not that the other party is at fault and should be held liable. This decision is usually made by a jury. A jury also decides on the amount of damages, or money to compensate for the losses suffered, that the party found liable should pay.
The Many Players in a Court of Law

If you have ever watched a trial on television or in a movie, you have most likely seen the various players in a typical courtroom. Presiding over the courtroom is the judge. The judge controls the legal proceedings, from jury selection to sentencing. It is the judge’s job to determine whether certain evidence is admissible. Before a jury decides a case, the judge instructs the jurors on how the law should guide them in making their decision.
Sitting near the judge are the people directly involved in the case being tried. In a criminal trial, the person accused of a crime is known as the defendant.The government lawyer or team of lawyers bringing evidence against the defendant forms the prosecution.
In a civil trial, the person bringing the lawsuit to court is the plaintiff. The person the suit has been brought against is the defendant. Usually plaintiffs and defendants are represented by attorneys who argue the case before the jury. To make a compelling case for their clients, attorneys may present both physical evidence, such as documents and objects, and the testimony of witnesses.
Additional officers of the court, such as the court clerk, the bailiff, and the court reporter, are not directly involved in a case. Instead, their job is to help with the functioning of the courtroom itself.
The Key Role of Citizens: Witnesses and Jurors
Citizens also play a key role in most trials, both as witnesses for the defense or prosecution and as jurors. Testifying in court as a witness can be an ordeal.Witnesses sometimes have to wait outside the courtroom for hours until they are called to testify. Testifying in court can be a scary experience, especially when it is the opposing attorney’s turn to begin questioning. During this cross-examination, the witness’s memory or truthfulness may be questioned.Witnesses play a crucial role in the judicial process by providing information to the jury as to who did what, when, and where.
The most important decisions in many trials are those made by the jury. A typical jury consists of 12 people, although some states allow smaller juries. To serve as a juror, a person must be a U.S. citizen, 18 years of age, able to understand English, a resident within the court’s jurisdiction, and not a convicted felon. Potential jurors are usually culled from voter registration lists, Department of Motor Vehicle lists, telephone directories, and utility company lists.
For many Americans, jury duty is the only service they are directly required to perform for their government. Reporting for jury duty when summoned, however, does not guarantee that an individual will serve on a jury. Nearly four out of five prospective jurors are dismissed for a variety of reasons. Some are excused because they may have a prejudice or bias concerning the case. Others are excused if they can show that serving on a jury would create an “undue hardship.”
Once selected to serve, jurors listen carefully to the evidence presented to them during a trial. When the trial ends, they deliberate with the other jurors to try to reach a unanimous verdict. The decision they reach has enormous consequences for the plaintiffs and defendants involved in criminal and civil cases. Knowing this, jurors take their responsibility seriously. More than 60 percent of those who have served on juries report that they would be willing to do so again.
Section 3 - America's Dual Court System

When Congress enacted the Judiciary Act of 1789, it was, in effect, creating a dual court system in the United States. The new federal judicial system was set up alongside already-existing state judicial systems. For the most part, the two systems operate independently of one another, but they can overlap. The diagram below shows how that dual system looks today.
Jurisdiction Determines What Gets Tried Where

One way to sort out what gets tried where in this dual system is to look at each court’s jurisdiction, or its authority to enforce laws. For example, state courts have jurisdiction over cases arising under state law. Federal courts are generally limited to cases involving federal law or the Constitution. Within each system, jurisdiction is limited by three factors: level in the court hierarchy, geographic reach, and type of case.
Level in the court hierarchy. Each level within the hierarchy of the state or federal court system has a set of responsibilities. Trial courts, at the bottom of the hierarchy, generally have original jurisdiction. This means they have the authority to hear a case for the first time.
Moving up the hierarchy, appeals courts have appellate jurisdiction. This means they have the authority to review decisions made in lower courts. Appeals courts do not second-guess jury decisions by reviewing the facts in a case. Instead, their focus is on whether the trial in the lower court was carried out in a fair manner, with no errors of law. An error of law is a mistake made by a judge in applying the law to a specific case.
Geographic reach. With the exception of the Supreme Court, courts hear cases that arise within certain geographic boundaries. Within a state judicial system, the geographic jurisdiction of a trial court is usually limited to the city or county in which that court operates. In the federal system, trial court districts are larger.
The geographic reach of appellate courts is greater than that of trial courts. Most states have regional appeals courts and a state supreme court. The federal system has 13 appellate courts. The U.S. Supreme Court accepts cases from anywhere in the United States and its territories.
Type of case. A case’s subject matter also determines where it will be tried. At both the state and the federal levels, the typical trial court hasgeneral jurisdiction. This means the court can hear cases covering a variety of subjects.
Some courts, however, have limited jurisdiction. This means they specialize in certain kinds of cases. Traffic courts deal only with traffic violations. Bankruptcy courts only hear cases involving bankruptcy issues. Juvenile courts work only with young offenders.
Most Cases Are Heard in State Courts

State courts are the workhorses of the judicial system, handling several million cases a year. In 2005, the combined caseload of the 50 states and Puerto Rico totaled around 100 million cases. This equals roughly one case for every three people. Nearly half of these cases were traffic related. In contrast, the entire federal system hears fewer cases each year than do the courts of a medium-size state.
State court systems vary in their structures. However, most states have four general levels of courts: trial courts of limited jurisdiction, trial courts of general jurisdiction, intermediate appellate courts, and courts of last resort.
Trial courts of limited jurisdiction. Local courts that specialize in relatively minor criminal offenses or civil disputes handle most of the cases filed each year. They are known as justice-of-the-peace courts, magistrate courts, municipal courts, city courts, county courts, traffic courts, or small-claims courts, depending on the state and the types of cases they hear. Their hearings are generally informal and do not involve jury trials.Cases heard in these courts may be appealed to trial courts.
Trial courts of general jurisdiction. General trial courts handle most serious criminal cases and major civil disputes. They are often called superior, district, or circuit courts. In rural areas, general trial court judges may have to travel within a large circuit to try cases. In urban areas, general trial court judges may specialize in criminal, family, juvenile, civil, or other types of cases.
Intermediate appellate courts. Intermediate courts of appeals hear appeals from general trial courts. Though the structure varies from state to state, most state appeals courts employ three-judge panels to hear and decide cases.
Courts of last resort. The name of the appeals court at the top of the state system varies from state to state. The most common name is state supreme court. Most often, these “courts of last resort” convene in the state’s capital. Their jurisdiction includes all matters of state law. Once a state supreme court decides a case, the only avenue of appeal left is the U.S. Supreme Court. Such appeals are limited, however, to cases that present a constitutional issue, which is a highly unlikely occurrence.
Choosing State Judges: Election, Appointment, and Merit Selection
Each state has its own method of choosing the judges who preside over state courts. Nonetheless, there are three basic routes to a judgeship:election, appointment, or merit selection.
Judicial election. The oldest method of choosing state judges is through the election process. This method became popular during Andrew Jackson’s presidency in an effort to make U.S. politics more democratic. Supporters of this method argue that judicial elections provide a public forum for debating judicial issues. They also argue that elections allow voters to remove judges who have not upheld the public trust.
This method of choosing judges is not without its pitfalls, however. First, to fund their campaigns, judicial candidates must often seek contributions from lawyers and business that may eventually appear before them in court. This may interfere with their ability to be impartial.Second, voter turnout for judicial elections is notoriously low. Most voters simply do not know enough about judgeship candidates to cast a meaningful vote.
Judicial appointment. In a handful of states, judges are appointed by the governor or state legislature. This method relieves poorly informed voters of the responsibility of choosing judges. Nonetheless, it also has drawbacks. Governors often use their appointment power to award judgeships to those who have supported them politically. Similarly, state legislatures tend to appoint former lawmakers to be judges. Such appointees may or may not be highly qualified to serve as judges.
Merit selection and retention elections. Finally, many judges are selected through a process that combines appointments and elections.Under this system, a committee nominates candidates for judgeships based on their merits, or qualifications. The governor then appoints judges from this list.
After a fixed period, usually a year, voters are asked to confirm or reject the appointment in a retention election. The ballot in such an election typically reads, “Shall Judge X be retained in office?” If a majority of voters answer yes, the judge remains in office for a longer term. If a majority says no, which rarely happens, the judge is removed from office.
Supporters of this process argue that it takes the politics out of judicial appointments by focusing on candidates’ qualifications rather than on their political connections or popularity with voters. At the same time, merit selection allows voters to review a judge’s performance on the bench from time to time. Opponents argue that this method gives the public too little control over judges.
Section 4 - The Federal Judiciary

At fewer than 500 words, Article III of the Constitution, which spells out the powers of the nation’s judicial branch, is remarkably brief. The framers’ brevity on this topic may reflect their thinking that the judiciary would be, in Alexander Hamilton’s words, the “least dangerous” of the three branches. As Hamilton saw it,
The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse . . . It may truly be said to have neither FORCE nor WILL, but merely judgment.
—The Federalist No. 78, 1788
Over time, however, the federal judiciary has grown in both size and power in ways the framers could not have predicted.
The Constitutional Powers of the Judicial Branch

The Constitution outlines the kinds of cases to be decided by the judicial branch. Article III gives the federal courts jurisdiction in two types of cases.The first type involve the Constitution, federal laws, or disputes with foreign governments. The second are civil cases in which the plaintiff and defendant are states or are citizens of different states.
Nowhere, however, does the Constitution mention the power of judicial review.Nonetheless, in The Federalist No. 78, Hamilton declared that the duty of the federal courts “must be to declare all acts contrary to . . . the Constitution void.”
In 1803, the Supreme Court took on that duty for the first time in Marbury v. Madison. In that case, the Court declared a portion of the Judiciary Act of 1789 to be unconstitutional. It thus established the power of the judiciary to review the constitutionality of legislative or executive actions.
Over time, judicial review has become the judicial branch’s most important check on the other two branches. In 1886, in Norton v. Shelby County, the Court summed up what it means to declare an act of Congress or the president unconstitutional:
An unconstitutional act is not a law; it confers no rights; it imposes no duties; it affords no protection; it creates no office; it is, in legal contemplation, as inoperative as though it had never been passed.
U.S. District Courts: Where Federal Cases Begin
Ninety-four district courts occupy the lowest level in the federal judiciary. These ninety-four courts include 89 federal court districts throughout the country, with at least one district in each state. The five additional district courts are located in Washington, D.C., Puerto Rico, and three other U.S. territories. Each district court is a trial court with original jurisdiction in its region. District courts are where most cases in the federal system begin.
In the past, civil cases dominated district court caseloads. Increasingly, however, criminal cases are crowding the dockets of these courts, with drug violations leading the way. District court cases are tried before a jury, unless a defendant waives that right. In such cases, the judge decides the outcome of the case in what is known as a bench trial.
U.S. Appeals Courts: Where Most Appeals End
Thirteen appellate courts occupy the second level of the federal judiciary.These midlevel courts are known as U.S. courts of appeals. Only a fraction of the cases decided in district courts are reviewed by appeals courts. Of these, an even smaller number get heard by the Supreme Court.
Of the 13 appeals courts, one deals with cases arising in Washington, D.C. Another 11 review cases in circuits made up of several states. In 1982, Congress added the U.S. Court of Appeals for the Federal Circuit to the judicial system. This 13th appeals court reviews cases nationwide that involve special subjects, such as veterans’ benefits and trade issues.
The judges who staff appeals courts sit in panels of three to hear cases. Their primary job is to review district court cases to determine whether the district judge made an error in applying the law in that one trial.Sometimes, however, their decisions have a broader application than the specific case before them. This was true of the decision made by a three-judge panel in the 1996 case of Hopwood v. Texas.
The Hopwood case dealt with the University of Texas Law School’s admissions policy. In an effort to enlarge its enrollment of minority students, the law school gave preference to African American and Hispanic applicants. This practice of making special efforts to admit, recruit, or hire members of disadvantaged groups is known as affirmative action.
An earlier legal challenge to affirmative action policies had reached the Supreme Court in 1978. In Regents of the University of California v.Bakke, the Court held that a university could consider race in admitting students to correct past discrimination and to achieve a more diverse student body. However, schools could not set up separate admission systems for minorities. Nor could schools reserve a quota, or fixed number, of admission slots for minority applicants.
The Hopwood case began in 1992, when four white students who had been denied entry to the University of Texas Law School filed a lawsuit in federal district court. The plaintiffs argued that the school’s admissions policy violated their Fourteenth Amendment right to equal protection under the law. They also charged that it violated the Civil Rights Act of 1964, which prohibits discrimination based on race in any program receiving federal funding, as the school had done.
After a short trial, the court decided in favor of the university. The presiding judge said that affirmative action programs, while “regrettable,” were still necessary to overcome a legacy of racism. In response, the four plaintiffs appealed their case to the U.S. Court of Appeals for the Fifth Circuit.
The appeals court reversed the lower court’s decision. The judges found that the law school had created a separate admissions policy for minorities, which violated the Bakke rules. They declared the law school’s race-based admission policy unconstitutional.
Technically, the Hopwood decision only affected the University of Texas. But Texas attorney general Dan Morales declared it should be applied throughout the state and to areas beyond admissions policies. Morales applied Hopwood’s ban on race-based preferences “to all internal institutional policies, including admissions, financial aid, scholarships, fellowships, recruitment and retention, among others.”
Special Courts Have Specialized Jurisdictions

From time to time, Congress has established special federal courts to deal with specific categories of cases. Staffing these courts are judges expert in a particular area, such as tax or trade law. These special courts include both lower and appeals courts, as listed below.
During times of war, the United States has also set up military tribunals to try members of enemy forces. A military tribunal is a court in which officers from the armed forces serve as both judge and jury. During the American Revolution, George Washington set up military tribunals to try spies. Abraham Lincoln used military tribunals during the Civil War to try Northerners who aided the Confederacy. Franklin Roosevelt ordered military tribunals during World War II to try German prisoners of war in the United States accused of sabotage. In 2006, Congress authorized the creation of military tribunals to try noncitizens accused of committing acts of terrorism against the United States.
Federal Judges: Nomination, Terms, and Salaries
Despite their different levels and functions, all federal courts have one thing in common: judges. These judges oversee court proceedings, decide questions of law, and, where no jury is present, determine the outcome of the cases before them.
The Constitution gives the president the power to appoint federal judges with the “Advice and Consent of the Senate.” But it says nothing about the qualifications of judges. In general, presidents look for candidates who have distinguished themselves as attorneys in the state where an opening exists.They also tend to look for candidates who share their political ideology.
In theory, the confirmation process looks simple enough. The president submits a nomination to the Senate. The nomination goes to the Senate Judiciary Committee for study. If approved by the committee, the nomination is submitted to the full Senate for a confirmation vote. The reality, however, is more complex, mainly because of an unwritten rule known as senatorial courtesy. This rule allows a senator to block a nomination to a federal court in his or her home state.
Nominations are blocked through a process known as the blue-slip policy.When the Senate Judiciary Committee receives a nomination, it notifies the senators from the nominee’s state by sending them an approval form on a blue sheet of paper. If a senator fails to return the blue slip, this indicates his or her opposition to the appointment. As a courtesy to the senator, the Judiciary Committee then kills the nomination by refusing to act on it.
Nominees who make it through the confirmation process remain in office, as Article III states, “during good Behaviour.” In practical terms, this means they are judges for life or until they choose to retire.
The only federal judges not appointed to life tenures, or terms of service, are those serving in most of the special courts. With the exception of the Court of International Trade, the creation of these special courts was not expressly authorized under Article III. Instead, Congress created them using its legislative authority. As a result, Congress has the power to fix terms of service for special court judges.
The only way to remove a federal judge with lifetime tenure from office is by impeachment. Over the past two centuries, the House of Representatives has impeached 13 federal judges. Of that number, only 7 were convicted of wrongdoing in the Senate and removed from office.
Article III also states that the salaries of judges with lifetime tenure “shall not be diminished during their Continuance in Office.” This means that judges cannot be penalized for making unpopular decisions by cutting their pay. The purpose of these protections was, in Hamilton’s words, to ensure “the independence of the judges . . . against the effects of occasional ill humors in the society.”
Section 5 - The Supreme Court

The Supreme Court is the court of last resort in the federal judicial system. William Rehnquist, who served as chief justice of that court, attended his first session in 1952 while working as an assistant to Justice Robert Jackson. Rehnquist later recalled,
The marshal of the Court, who was sitting at a desk to the right of the bench, rose, pounded his gavel, and called out, “All rise!” Simultaneously, three groups of three justices each came on the bench . . . When each was standing by his chair, the marshal intoned his familiar words: “Oyez, oyez, oyez . . . ” This ceremony moved me deeply. It was a ritual that had been used to open Anglo-Saxon courts for many centuries.
—William Rehnquist, The Supreme Court: How It Was, How It Is, 1987
As of 2007, 108 male and two female Supreme Court justices have heard those opening words and proceeded to decide some of the nation’s most contentious legal issues.

The Selection Process for Supreme Court Justices

Supreme Court justices are selected through the same process used for all federal judges. However, their appointments generally attract a great deal more attention.
When a vacancy occurs on the Court, the president pulls together a list of possible candidates to consider. The Department of Justice conducts background checks on the candidates to verify that their character, experience, and judicial philosophy meet the general criteria set by the president. This process often involves lengthy interviews with the candidates.
In the past, presidents have sought advice about judicial candidates from the American Bar Association, a voluntary association of lawyers. The ABA’s Standing Committee on the Federal Judiciary assesses a candidate’s experience, professional competence, integrity, and judicial temperament. It defines judicial temperament as “compassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias, and commitment to equal justice.” Based on these factors, the committee rates candidates as “well qualified,” “qualified,” or “not qualified.”
The ABA’s role in the selection process has long been controversial. Some critics argue that a nongovernmental organization should not have so much power in judicial appointments. Others have raised concerns about political bias on the part of ABA committee members. In 2001, President Bush ended the tradition of formally consulting with the ABA. A White House spokesperson explained that the president did not want to “grant a preferential, quasi-official role in the judicial selection process to a politically active group.”
Once a candidate has been selected, the nomination goes to the Senate Judiciary Committee for review. The committee holds public hearings, during which it takes testimony from the nominee and from witnesses who support or oppose the appointment. The Judiciary Committee then recommends, by majority vote, whether the full Senate should confirm or reject the nomination.
Finally, the full Senate votes on the nomination. In the case of district and appellate court appointments, the Senate usually confirms the president’s nominee. When the nomination is for a Supreme Court justice, however, the stakes are higher and confirmation is less sure. In the past, the Senate has rejected around one in five nominations to the Court.
The Supreme Court Chooses Its Cases

More than one attorney, dismayed by a jury’s verdict, has vowed, “We’ll appeal this case all the way to the Supreme Court!” However, given the fact that the Court is asked to review several thousand cases each year but will only hear between 100 and 150, this is not a realistic promise.
The Supreme Court has both original and appellate jurisdiction. However, only a handful of original jurisdiction cases are filed each term.Overwhelmingly, the cases reaching the Supreme Court are appeals from cases that began in lower courts.
The most common way that a case comes to the Supreme Court is through a petition for a writ of certiorari. A writ is a legal document. A writ of certiorari is a document issued by the Supreme Court ordering that a case from a lower court be brought before it. When petitioning for a writ of certiorari, the party that lost an appeal in lower court explains why the Supreme Court should review the case.
For a writ of certiorari to be granted, four of the nine Supreme Court justices must agree to hear the case. If a writ is granted, the case is added to the Court’s docket. If a petition is denied, the decision of the lower court stands.
Written Briefs and Oral Arguments

Once the Court decides to hear a case, the attorneys for both sides prepare legal briefs. These are written documents, sometimes hundreds of pages long, that present the legal arguments for each side in the case.
Sympathetic interest groups may also choose to file an amicus curiae brief. Amicus curiae is a Latin term meaning “friend of the court.” Interest groups use amicus briefs to let the Court know that the issue at hand is important to far more people than just the plaintiffs and defendants in the case.
Eventually, attorneys from both sides appear before the Court to present their case. This phase is known as oral argument. In general, attorneys are allotted only 30 minutes to explain why the Court should decide in favor of their client. The Court encourages attorneys to use this time to discuss the case, not deliver a formal lecture. During oral argument, the justices often interrupt to ask questions of the attorneys. The justices may even use their questions as a way of debating one another.
As interesting as oral arguments are to the public, the real work of the Court is done in conference. When the Court is in session, the justices meet twice a week in conference to discuss cases. No one other than the nine justices may attend. The chief justice presides and is the first to offer an opinion regarding a case. The other justices follow in order of seniority. Cases are decided by majority vote. But votes in conference are not final. As Justice John Harlan observed, “The books on voting are never closed until the decision actually comes down.”
Decision Options: To Uphold or Overrule
Most Supreme Court decisions either uphold or overturn a decision made by a lower court. If the lower court’s decision is upheld, the case ends at this point.There is no further appeal for the losing party to pursue.
If the Supreme Court overturns a lower court’s decision, it may send the case back to the lower court for further action. For example, should the Court decide that a criminal defendant was denied a fair trial, the case will be sent back to a lower court to be either dismissed or tried again.
Every decision serves as a precedent for future cases with similar circumstances. Under the doctrine known as stare decisis lower courts must honor decisions made by higher courts. The term stare decisis is Latin for “to stand by things decided.” This practice brings consistency to legal decisions from court to court.
Occasionally, the Court reverses a previous decision, thereby setting a new precedent. But this is not done lightly. “I do think that it is a jolt to the legal system when you overrule a precedent,” said Supreme Court nominee and future chief justice John Roberts during his confirmation hearings in 2005. A reversal may happen when the views of society have changed and when the Supreme Court reflects those changes. It may also occur when justices who voted one way leave the Court and new ones with different views take their place.
Majority, Dissenting, and Concurring Opinions

Once the Court as a whole decides a case, one justice will be assigned to write the majority opinion. An opinion is a legal document stating the reasons for a judicial decision. It often begins by laying out the facts of the case. Then it explains the legal issues involved, including past precedents, and the reasoning behind the Court’s decision. The chief justice writes this opinion if he or she sided with the majority. If not, the most senior justice in the majority camp writes the opinion.
Justices who disagree with the majority opinion may choose to write a dissenting opinion. In it, they lay out their reasons for disagreeing with the majority. Some justices who sided with the majority, but for different reasons than stated in the majority opinion, may write a concurring opinion. In it, they explain how their reasoning differs from the majority’s. Because few decisions are unanimous, these additional opinions often accompany a majority opinion.
Judicial Activism Versus Judicial Restraint

The most controversial cases decided by the Supreme Court are often those that involve judicial review. More than two centuries after the Court assumed this power, Americans are still divided about its proper use. On one side are supporters of judicial activism, and on the other are advocates of judicial restraint.
Judicial activism is based on the belief that the Court has both the right and the obligation to use its power of judicial review to overturn bad precedents and promote socially desirable goals. Liberals tend to be more supportive of judicial activism than are conservatives. They look to the Court to defend the rights of women and minorities, for example, when legislatures fail to act.
Advocates of judicial restraint hold that judicial review should be used sparingly, especially in dealing with controversial issues. Conservatives tend to be more supportive of judicial restraint than are liberals. In their view, elected representatives, not unelected judges, should make policy decisions on such issues as abortion rights and gay marriage.
Recent appointments to the Supreme Court have been more inclined toward judicial restraint than to activism. During Senate Judiciary Committee hearings on his nomination to the Supreme Court, John Roberts described his view of a judge’s role:
Judges are like umpires. Umpires don’t make the rules, they apply them. The role of an umpire and a judge is critical. They make sure everybody plays by the rules. But it is a limited role. Nobody ever went to a ballgame to see the umpire.
—John Roberts, 2005

Summary

The U.S. judicial system has evolved over more than two centuries to meet the needs of a changing society. Today’s federal and state courts not only resolve conflicts, but also shape public policy through the judicial review process.
Dual court system The United States has two separate but related court systems: one federal and one state. The two systems maintain exclusive jurisdiction in some areas but overlap when cases involve both state and federal laws.
State judicial systems Each state has its own hierarchy of courts. Trial courts of limited and general jurisdiction handle most cases.Intermediate appeals courts and state courts of last resort review cases appealed from the lower courts.
Federal judicial system Most cases involving federal law and the Constitution are tried in U.S. district courts. Decisions made there can be appealed to higher courts, including the Supreme Court. The federal judicial system also includes special courts with very specific jurisdictions.
State and federal judges Many state judges are elected or appointed by the governor or legislature. In states using merit selection, judges are appointed and then confirmed by voters in a retention election. Federal judges are appointed by the president and confirmed by the Senate.
Power, Politics, and You - Jury duty: If not you, then who?
Trial by jury is one of the rights guaranteed to you in the Bill of Rights. But although Americans may hold this right sacred, they are too often no-shows when it comes to answering a summons to jury service.
As you read this article on jury duty, ask yourself these questions. First, if everyone is too busy for jury duty, who will be there to judge you, should you ever end up in court? Second, what might be done to reduce no-shows to jury summonses? And third, what will you do when you receive your first summons to jury duty?
GETTING OUT OF JURY DUTY IS A NATIONAL PASTIME

Associated Press July 27, 2007
Madeline Byrne was making a quick trip to the grocery store to buy some cheese when a sheriff approached her car in the parking lot and slipped something through her open window.

Byrne didn’t get the cheese, but she did get a jury summons.

The 64-year-old woman was ordered to report for jury duty a little more than an hour later at the Lee County courthouse in Sanford, North Carolina. When Byrne protested, the sheriff told her: “Be there or you’ll be in contempt.”
“I wasn’t too happy,” said Byrne, one of at least a dozen people handed summonses at random in March . . .
Courts across the country have been going to extraordinary lengths in recent years to get people to report for jury duty—a cornerstone of democracy and a civic responsibility that many citizens would do almost anything to avoid . . .
Among other efforts around the country to boost participation:

• In Los Angeles County, officials have put ads promoting jury service on the court system’s mail trucks. They read: “Jury Service: You Be the Judge.”
• In New York State, occupational exemptions to jury service have been eliminated, so doctors, lawyers, firefighters, police officers, and even judges can no longer get out of jury duty . . .
• In Washington, D.C., judges have summoned no-shows to court, where they must explain why they missed their date or face up to seven days in jail and a $300 fine.
• In Tulare County, California, sheriffs go to the homes of no-shows and hand them orders to appear in court to explain themselves.

• Around the country, some courts have tried to make jury service less burdensome by raising daily fees paid to jurors, limiting jury service to one day or one trial, and reimbursing jurors for parking costs.

Nationally, about 46 percent of people summoned for jury duty show up, according to a survey of jury improvement efforts conducted by the National Center for State Courts . . .
Many of the rest did not show up or were excused or disqualified for a variety of reasons, including medical or financial hardship, or employment in a job exempt from jury service . . .
Some people struggle mightily to get out of jury duty. Earlier this month, a Cape Cod, Mass., judge reprimanded a potential juror and reported him to prosecutors after he tried to get out of jury service by saying he was “not a fan of homosexuals and most blacks” and was “frequently found to be a liar, too.”
In Manhattan, about 33 percent of those summoned show up the day they are called—up from 23 percent in the mid-1990s.

That was before widespread reforms were put in place, including the elimination of all occupational exemptions and the use of five different lists to pick potential jurors from, including voter registrations, licensed drivers, taxpayers, unemployment, and aid recipients . . .
In Boston, about 24 percent of the people called for jury duty in 2006 completed their service before the end of the year—an improvement from less than 20 percent in the mid-1990s, before the city began updating its address lists.

Nevertheless, the juror shortage in Boston has become so acute that court officials are worried they may run out of jurors before the end of the year.

An increase in the number of homicides in Boston and the use of special grand juries to investigate violent crimes have eaten into the prospective juror list.

The city also has a large number of immigrants, who are exempt from jury duty, and college students, who move so frequently that their summonses are often sent back as undeliverable.

The problem appears to be worse in urban courts, where the population is more transient and address lists can quickly become outdated. But rural and suburban areas also have problems with reluctant jurors.
In Tulare County, California, where the trial of two brothers accused of murdering five people in a bar had to be delayed a day because not enough prospective jurors showed up, Superior Court Judge Lloyd Hicks said the warning letters and visits from the sheriff are making a difference. He said the no-show rate has declined from about 56 percent to 39 percent since the crackdown began a year ago.
“It had been a common problem because people were aware that nothing would happen to them,” Hicks said. Now, people are calling in to schedule their jury service after watching their neighbors get a visit from the sheriff, he said.
The Associated Press is the world’s largest and oldest news organization. It supplies news stories to news media and customers worldwide.
Enrichment Essay - California State Government: The Judicial Branch
This essay analyzes the function of the judicial branch of California’s state government, especially as it compares to the judicial branch of the federal government.
Function

The role of the judicial branch in California is the same as that of the federal judicial branch: to interpret the laws. In doing so, the California judicial branch settles disputes, determines the guilt or innocence of those charged with violating the law, and settles the estates of people who have died. The California courts also rule in many other kinds of cases that involve government and the law.
Organization

The court system of California is the nation’s largest, managing more than 8.5 million filings each year. California’s system is organized into three levels of courts: superior courts, courts of appeal, and the state supreme court. These three levels are similar to those found in the federal system, which includes U.S. district courts, U.S. courts of appeal, and the U.S. Supreme Court.
Superior Courts The lowest level courts in California are the trial courts, called superior courts. Each county has one superior court that hears a wide range of cases, including criminal cases (such as felonies, misdemeanors, and traffic tickets) and civil cases (such as those involving family law and juvenile offenses). Superior courts also handle the appeals of certain other cases, including misdemeanors and civil cases involving less than $25,000.
The number of superior court judges per county depends on the population of the county. For example, heavily populated Los Angeles County has more than 400 superior court judges, whereas sparsely populated Lassen County has two. These judges serve six-year terms and are elected by the voters of the county in which they serve. To be a superior court judge, a candidate must have been admitted to the legal practice in California for 10 years before his or her election.
Courts of Appeal The courts of appeal ensure that the law is applied in a consistent and uniform manner across the state. People who are dissatisfied with a superior court ruling may appeal their cases to the court of appeal. In doing so, they are asking the appeals court to review the original case to determine whether any legal errors were made.
Each court of appeal has a panel of three or four justices who review the original ruling. After their review, they may uphold the original ruling, reverse the original ruling, or uphold part and reverse part of the original superior court ruling.
California is divided into six districts, each with its own court of appeal. The courts of appeal are located in San Francisco, Los Angeles, Sacramento, San Diego, Fresno, and San Jose.
State Supreme Court The highest court in California is the state supreme court, which reviews cases that were previously decided by the courts of appeal. The supreme court is also the court that hears two particular kinds of cases: death penalty appeals cases and disciplinary cases involving judges or lawyers.
The California supreme court is composed of a chief justice and six associate justices. These justices serve for terms of 12 years and are appointed by the governor, confirmed by the Commission on Judicial Appointments, and then ultimately approved by the public in a general election. To be a supreme court justice, a candidate must have been admitted to the legal practice in California for 10 years before his or her election.
The state supreme court conducts its sessions in San Francisco, Los Angeles, and Sacramento and sometimes holds special sessions in other cities. Supreme court decisions, which are reached when at least four of the seven justices agree, are binding in all other courts within the state.
Other Judicial Organizations

California’s constitution allows for certain agencies to be created within the judicial branch to handle judicial administration. These are some of the most significant.
• Judicial Council of California This 27-member council, chaired by the chief justice of the supreme court, governs all California courts by creating policy guidelines for the courts, making annual recommendations to the governor and legislature, and maintaining the California Rules of Court. 
• Commission on Judicial Appointments This three-member commission is responsible for confirming or rejecting the governor’s appointments to the supreme court and the courts of appeals. 
• Commission on Judicial Performance When judges have been accused of misconduct or are unable to perform their duties for some reason, this commission handles their removal, retirement, or discipline. 
• State Bar of California The state bar is a public corporation established by the California constitution to regulate the legal profession. The state bar administers the bar exam, which all lawyers must successfully complete before they are allowed to practice law in the state. The state bar creates and enforces the rules of professional conduct for all of California’s lawyers.
Enrichment Essay - New York State Government: The Judicial Branch
State courts are often referred to as the workhorses of the American legal system. While the federal and state judicial systems sometimes overlap, in our dual system they operate independently of one another. The vast majority of cases are heard at the state level.
This essay describes the function of the judicial branch of New York’s state government, especially as it compares to the judicial branch of the federal government.

Function

The role of the judicial branch in New York is the same as that of the federal judicial branch: to interpret the laws. The New York courts are charged with the following:
• interpreting the state constitution and the laws of state and local governments 
• resolving disputes between private citizens or between a private citizen and a state agency 
• exercising authority over people accused of crimes or other violations of the law 
• judging claims of individuals against state and local governments
As you can see from this list, state courts handle cases at a lower level of hierarchy than those addressed by the federal system. Most legal issues originate at the local level. While the federal courts hear cases involving the Constitution, federal law, disputes with foreign governments, and interstate conflicts, the state courts hear a broad range of civil and criminal cases. The New York state judicial system hears more than 4 million cases a year. By contrast, the entire federal system hears between 1 and 2 million cases a year.
Organization

Article VI of New York’s constitution establishes a unified court system for the state. All courts (except town and village courts) are financed by a single state budget. As with courts in the federal system, New York courts have two basic levels: trial and appellate. Trial courts, also called courts of original jurisdiction, are where cases begin. Appellate courts hear appeals from the decisions of other courts. But within this basic framework, New York State has one of the most complicated court systems in the nation.
The New York State court system is divided geographically into four judicial departments that act as appeal divisions from the lower courts. New York also has 12 judicial districts, each composed of one or more counties. Half of these judicial districts are located in the New York City metropolitan area.
The trial court system has both local courts and state courts. At the local level, town, village, district, and city courts have limited jurisdiction, as determined by the state constitution. New York City has its own system of limited-jurisdiction trial courts. At the state level, courts of original jurisdiction include the supreme court, county courts, the surrogate’s courts, family courts, and the court of claims.
The appellate system in New York includes the intermediate appellate courts, such as the appellate terms of the supreme court, the appellate division of the supreme court, and some county courts. It also includes the highest court in New York, the court of appeals.
Local Trial Courts

New York has an intricate system of courts of original jurisdiction, consisting of local trial courts and state trial courts. The local courts outside of New York City are said to be the courts of “inferior jurisdiction.” They hear minor civil and criminal cases, as well as the early stages of major criminal cases, which range from traffic offenses to felony hearings. These courts fall into four categories—district, town, village, and city—and serve small towns with fewer than 1,000 people up to counties of more than a million.
Town and village courts These courts hear criminal cases, including misdemeanors with penalties of 15 days to one year and lesser offenses with penalties of not more than 15 days in jail. They also hear civil cases involving amounts up to $15,000. Town and village courts are the only courts that do not require justices to be lawyers; in fact, most are not. Town and village justices are elected to four-year terms.
City courts outside New York City City courts arraign felonies, handle misdemeanors and criminal offenses, and settle civil disputes of to $15,000. Some also have small-claims sections for matters up to $5,000. City court judges are either appointed by local authorities or elected.Full-time judges serve 10-year terms and part-time judges serve 6-year terms.
District courts District courts are created by request of a local government and approval of the voters of that area. They hear criminal cases involving misdemeanors, violations, and offenses, and civil cases involving up to $15,000. Judges are nominated by county political parties and elected by local voters. The state has only two district courts.
Trial courts of New York City New York City has its own trial courts of limited jurisdiction: the Civil Court of the City of New York and the Criminal Court of the City of New York.
• Civil Court of the City of New York: This court is one of the busiest courts of civil jurisdiction in the United States. It has jurisdiction over such things as contracts and personal injury, and it has a separate housing part and a small claims part. The state constitution limits its jurisdiction to claims up to $25,000. This court currently consists of 120 judges, elected to 10-year terms.
• Criminal Court of the City of New York: The Criminal Court of the City of New York is the busiest criminal court in the world. This court conducts arraignments (initial court appearances following arrest) and preliminary hearings in felony cases, and it also handles misdemeanors and minor offenses. The city mayor appoints judges to 10-year terms.
State Trial Courts

The state trial courts—the courts of “superior jurisdiction”—include the courts of general jurisdiction (the supreme court and county courts) and the specialized courts (family courts, surrogate’s courts, and the court of claims).

Supreme court Not to be confused with the U.S. Supreme Court, which is an appeals court and the highest court of the federal system, the New York Supreme Court is a court of original jurisdiction. This court may hear any type of civil or criminal case except cases against the state.In practice, however, the supreme court outside New York City mostly hears civil matters of monetary amounts above the jurisdiction of lower courts, while the county courts handle criminal matters. The supreme court also handles divorce, separation, and annulment proceedings.
Judges, who are elected to the supreme court from each of the 12 judicial districts in the state, serve 14-year terms. In 2008, there were some 328 supreme court justices scattered throughout the state.
County courts Each of the 57 counties outside of New York City has its own court. County courts handle criminal prosecutions, mostly for cases that could carry sentences of more than a year (felonies). They also handle civil cases up to $25,000. Judges are elected by county voters after being nominated by county political parties. They serve 10-year terms.
The constitution states that the legislature may allow the county judge to serve as the surrogate and family court judge as well. There are many “two-hat” and “three-hat” judges in upstate counties.
Surrogate’s courts Surrogate’s courts are located in every county of the state and hear cases involving matters of the deceased. They handle such things as probate of wills and the administration of estates. They also share jurisdiction with family court over adoption. Voters elect surrogate’s court judges to 14-year terms in the counties of New York City and 10-year terms in all other counties.
Family courts Located in each county, family courts handle many types of family problems, such as delinquency, child protection, foster care, abuse, and adoption. In New York City the mayor appoints family court judges to 10-year terms. In all other counties, voters elect the judges for 10-year terms.
Court of claims The court of claims is a special trial court limited to trying claims against the state. In 2008 it consisted of 26 judges appointed by the governor, with the advice and consent of the senate, to 9-year terms.
The Appellate Courts

The vast majority of cases in New York are decided at the trial level, but sometimes parties decide to appeal a court’s decision. Most appeals are initially heard in the intermediate appellate courts—the appellate division of the supreme court, the appellate terms of the supreme court, and, in some cases, the county courts. These courts review the lower court’s decision to make sure the law was properly applied. Finally, New York’s court of last resort—the court comparable to the U.S. Supreme Court—is the court of appeals.
Appellate divisions The appellate division of the supreme court in each of the four judicial departments is the first level of appeals from five trial courts: supreme court, family court, surrogate’s court, court of claims, and county court. These four courts review questions of fact and questions of law. Ninety percent of the cases heard are resolved at this level without going on to the court of appeals. In addition to hearing appeals, appellate judges conduct proceedings to admit, suspend, or disbar lawyers. Up to five justices may hear each case, but three must agree for a decision.
The governor appoints supreme court justices to the appellate divisions and also appoints a chief justice, known as the presiding justice, in each division. Presiding justices serve for the remaining length of his or her term of office, and associate justices serve five years or until the end of their term, whichever comes first. The four presiding justices and the chief judge of the court of appeals form the administrative board that runs the day-to-day administration of the New York courts.
Appellate terms The constitution authorizes the appellate division in each judicial department to set up an appellate term for that department or part of that department. The appellate terms help ease divisions’ caseloads. So far, only the first and second departments have set up terms, though the county courts in the third and fourth departments will hear appeals from city, town, and village courts.
Court of appeals The New York State court of appeals, in Albany, is the highest court in the state. It is the state government’s equivalent of the U.S. Supreme Court. Most often, this court reviews questions of state law. Decisions by the court of appeals are final and can only be appealed to the U.S. Supreme Court if a case involves federal law or the U.S. Constitution.
Individuals or groups may appeal directly from a trial court to the court of appeals if the question involved is about the constitutionality of a state or federal statute. The court also hears selected appeals from the appellate division. In addition to hearing cases, the court of appeals determines the policy for the administration of the entire state court system.
The court of appeals consists of a chief judge and six associate judges. Most often all seven judges hear each case; however, the constitution requires only a quorum of five judges. Four judges must concur for the decision. The judges are appointed by the governor from candidates recommended by the commission on judicial nomination, and the state senate must approve their appointments. Judges serve 14-year terms.
Judges

The New York state constitution specifies the methods for selecting judges. Unlike in the federal system, some state and local judges in New York are elected. No New York judges have life terms, another difference from the federal system. While terms vary depending on the judgeship, all judges in the unified court system must retire at 70—except for court of appeals judges and supreme court justices, whose terms can be extended up to six more years.
In addition, the state constitution mandates the process for disciplining judges of the unified court system. An 11-member commission on judicial conduct—appointed by the governor, chief judge of the court of appeals, and legislative leaders—investigates complaints against judges.These complaints might involve such things as conflict of interest, intoxication, prejudice, and corruption. The commission has the power to admonish, censure, remove, or retire judges. The constitution allows two other means to remove judges: impeachment and concurrent resolution of the assembly and senate. In the federal system, the only way to remove a judge is by impeachment.
Enrichment Essay - Texas State Government: The Judicial Branch
This essay describes the function of the judicial branch of Texas’s state government, especially as it compares to the function of the judicial branch of the federal government.
Function

The role of the judicial branch in Texas is the same as that of the federal judicial branch: to interpret the laws. In doing so, the Texas judicial branch settles disputes, determines the guilt or innocence of those charged with violating the law, and settles the estates of people who have died. It also operates jails and prisons, monitors parolees, and, at the extreme, carries out the ultimate punishment—taking the life of criminals convicted of a capital felony.
Organization

The court system in Texas is known for being large and complex. The Texas constitution set up the original court system, but it also gave the legislature the power to “create such other courts as may be necessary.” Over the years, new courts—known as statutory courts—have been created to serve the needs of an increasingly complex society. This many-layered system is among the most complicated and confusing in the United States.
The Texas judiciary includes five levels of courts, some created by the constitution and some by the legislature. Like in the federal system, the lower levels are the trial courts. The state appellate courts hear appeals of both civil and criminal cases from the lower courts. Unlike in the federal system, the top of the Texas judicial hierarchy is divided into two supreme courts, the court of criminal appeals and the Texas Supreme Court for civil cases.
In the court system, there are two types of jurisdictions: original jurisdiction and appellate jurisdiction. Original jurisdiction means that the court is providing the first hearing of a case. In Texas, various courts have original jurisdiction in specific types of cases. For example, the constitutional county courts have original jurisdiction over serious misdemeanors (Class A and B), municipal courts have original jurisdiction over violations of city ordinances, and district courts have original jurisdiction over felonies committed within the district. When two courts have original jurisdiction in the same type of case, they are said to have concurrent jurisdiction.
Appellate jurisdiction is the authority to hear appeals from courts of original jurisdiction. Courts of appeals examine the record of the trial and, for criminal cases, the conduct of law enforcement personnel. To do this examination, the court of original jurisdiction must be a “court of record,” that is, a court that keeps an official record of the proceedings of the trial. However, in Texas, most trial courts are not courts of record. Justice of the peace courts and many municipal courts do not have court reporters due to cost. In these cases an appeal becomes a trial de novo—a new trial in which evidence and testimony must be presented all over again.
Local trial courts The lowest level of courts in Texas are the trial courts of limited jurisdiction, which include municipal courts and justice of the peace courts. Justice of the peace courts were established by the Texas constitution, which states that each county must set up justice of the peace precincts. Each precinct must have one or two courts. These courts have very limited original jurisdiction, including the least serious misdemeanor offenses and minor civil matters, such as small claims. Justice of the peace courts can also issue search or arrest warrants, and sometimes they serve as the coroner in counties that lack a medical examiner. Texas has 826 justice of the peace courts.
The Texas legislature has created municipal courts in each of the incorporated cities of the state. Some large cities have more than one municipal court, depending on population and the needs of the public. Municipal courts, which operate in 908 cities and towns, have original and exclusive jurisdiction over violations of city ordinances. These courts have concurrent jurisdiction with justice of the peace courts over certain misdemeanor cases, although they do not have jurisdiction in most civil cases. Around 80 percent of cases heard by municipal courts involve traffic violations. Municipal judges may issue search or arrest warrants.
County courts At the next level of the Texas judiciary are the county courts of limited jurisdiction, which include constitutional county courts and county courts at law. The Texas constitution mandates that each of the state’s 254 counties have a court, presided over by a county judge.Constitutional county courts have concurrent jurisdiction with justice of the peace courts and district courts in civil cases over small amounts of money. These courts generally hear probate cases (cases involving wills) filed in the county and have original jurisdiction over certain misdemeanor criminal cases. They also have appellate jurisdiction for cases appealed from municipal and justice of the peace courts, except in counties with county courts at law.
The county judge also serves as the administrative head of county government. For counties with large populations, the Texas legislature has created county courts at law to relieve the county judge of most or all judicial duties. The legal jurisdiction of these special county-level trial courts depends on the statute that created the particular court. County courts at law usually have concurrent jurisdiction with county and district courts. Civil jurisdiction is usually more than that of justice of the peace courts and less than that of district courts, and county courts at law usually have appellate jurisdiction in cases appealed from justice of the peace and municipal courts.
District courts Texas district courts are created by the legislature as courts of general and special jurisdiction. The legislature determines the area served by the district court, based on population. These courts have original jurisdiction in felony criminal cases, divorce cases, land title cases, election contest cases, and civil cases in which the amount of money or damages exceeds $200. They also hear cases in which the jurisdiction is not placed in another trial court. In more densely populated counties, district courts sometimes specialize in criminal, civil, juvenile, or family law matters.
As in the federal system, district courts in Texas are the workhorses of the court system. Still, federal district courts nationwide handle fewer cases per year than those taken by the Texas district courts alone. In 2003, for example, federal district courts heard fewer than 320,000 new cases, whereas Texas district courts took on more than 800,000 new cases. Of these, a small percentage were juvenile cases, nearly one-third were criminal cases—the majority being drug related—and around two-thirds were civil cases (largely divorces).
Intermediate courts of appeals Texas has 14 courts of appeals with intermediate appellate jurisdiction in a particular geographic area. These courts hear both criminal and civil appeals from the district and county courts. Each court has a chief justice and at least two other justices, with the total number (between three and 13) determined by the legislature. In 2008 a total of 80 justices served on these 14 courts; each justice serves a six-year term. Usually three justices hear each case, except when an en banc hearing is ordered. In this situation, all the justices of that court hear the case.
In the late 1970s, the fourteen chief justices of the courts of appeals began meeting to coordinate the courts’ budget requests to the legislature.Today, this council of chief justices continues to meet several times a year to discuss issues of common concern such as budgets, judicial administration, responses to requests from state agencies, and employment practices.
The supreme courts Unlike the U.S. Supreme Court, Texas’s highest appellate court is divided into two separate courts: the Texas supreme court and the Texas court of criminal appeals. The Texas Supreme Court handles civil cases and cases involving minors. The court of criminal appeals is the state’s highest court for criminal cases. Both courts have a chief justice and eight justices, all elected to staggered six-year terms.
The Texas Supreme Court has some discretion in which cases it hears. A party in a suit may file a petition for review—a request that the supreme court review the decision of the court of appeals. If four justices agree, the petition is granted and the case scheduled for oral argument. If the justices refuse to grant a petition, the ruling of the lower court stands. In 2007, the supreme court considered 1,263 petitions for review and granted 125 of them, about 10 percent. Once the court has reached a decision in a case, one justice writes the court’s opinion.
The Texas Supreme Court has administrative responsibilities as well. It establishes the rules and procedures that govern civil and juvenile trials and appeals. It also establishes the rules of operation for state agencies in the judicial branch. The supreme court exercises administrative control of the state bar of Texas and is the sole authority for licensing attorneys in the state.
The court of criminal appeals also exercises discretion about which cases it hears. It reviews applications for discretionary review, following the same procedure as the supreme court in reviewing its petitions for review. One exception, however, is death penalty cases, which come directly to the court from the original trial court, bypassing the courts of appeals. In 2007 the court received 16 death penalty appeals and 1,532 applications for discretionary review. Of those applications, it granted review to 149. Like the supreme court, the court of criminal appeals delivers a written opinion explaining its decision after deciding each case.
The court of criminal appeals has sole authority to grant a writ of habeas corpus to someone convicted of a felony. Habeas corpus is the right of accused persons to be brought before a judge to hear the charges against them, and is meant to safeguard the accused from illegal detention.In 2007 the court received 5,489 habeas corpus petitions and 62 death penalty habeas corpus petitions. These petitions, combined with applications for discretionary review, give the Texas court of criminal appeals the heaviest caseload of any appellate court in the United States.
Judges and Judicial Selection

Texas is one of the few states to use partisan elections to select judges at all levels of the court system. In most states, judges either are appointed by the executive or legislative branch or are promoted using a merit system and then later retained through elections. At the federal level, the Constitution gives the president the power to appoint federal judges with the “advice and consent of the Senate.”
Qualifications The Texas constitution establishes the qualifications for most Texas judges, which vary depending on the office.
• For municipal courts, the municipality’s legislative body or city charter sets the qualifications for its judges. 
• Justices of the peace are required to be registered voters, but there are no educational, age, or experience requirements. In fact, few justices of the peace have attended law school or are licensed attorneys. They are, however, required to complete a 40-hour training course and 20 hours of relevant coursework in subsequent years. 
• The Texas constitution requires constitutional county judges to be “well informed in the law of the State” but does not require a law degree or license. 
• A statutory county court judge must be 25 years old and a licensed attorney with at least four years’ experience as a judge or attorney. 
• District court judges must have been an attorney or judge for four years and have lived in the district for two years. 
• The constitution requires all appellate court judges to be at least 35 years old and have been a practicing attorney or judge for at least 10 years. 
• State law also requires that judges throughout the system complete training courses.
Selecting judges Though most Texas judges are selected through partisan elections, there are two exceptions: selecting municipal judges and filling vacancies. Municipal judges may be elected or appointed by the municipal legislature. When vacancies occur in various courts, replacements are often appointed—by county commissioners for statutory county judgeships and by the governor for openings in district courts, courts of appeals, and the Texas Supreme Court and court of criminal appeals.
The Texas constitution established election of judges as a way to regularly review their performances and make sure they are accountable to the public. However, judicial selection in Texas has many critics. They argue that citizens do not truly get to review judges because they do not have enough information about what actually goes on in the courts. They also believe that having to raise campaign funds compromises the independence of judges, who might feel obligated to campaign contributors. Needing to take policy positions during elections may also make a judge less independent and neutral, critics argue. The people of Texas will likely continue to debate how to best balance accountability and independence in their court system.
